IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

VI CKY MANN
Plaintiff
V. NO. 1:93CVv107-B-D
Cl TY OF TUPELO, TUPELO LEE
HUMANE SOCI ETY, SUNSH NE

M LLS, I NC., AND SUZI E O NEAL
Def endant

ORDER

Thi s cause conmes before the court onthe plaintiff's notionto
reconsi der and al ter judgnent pursuant to Rule 52(b) of the Federal
Rul es of Civil Procedure. Since Rule 52(b) applies to judgnents
rendered in "actions tried upon the facts without a jury or with an
advisory jury," and the previous judgnent which the plaintiffs ask
for reconsideration on is a summary judgnent, the court wll
construe the notion under Rule 59(e), which is appropriate for
reconsi deration of summary judgnment. The court has duly consi dered
the parties' nenoranda and exhibits and is ready to rule.

The court finds that the plaintiff's notion to reconsider the
order striking the three statenents submtted in opposition to the
def endants' notions for summary judgnent is well taken. The dated
and subscribed statenents substantially conply with the form set
forth in 28 U S.C. 8 1746. Section 1746 reads in pertinent part:

Wher ever, under any |law of the United States

or under any rule...any matter is required or
permtted to be supported, evi denced,



established, or proved by...affidavit,...such
matter may, with like force and effect, be
supported, evidenced, established, or proved
by the wunsworn declaration, certificate,
verification, or statenent, in witing of such
person which is subscribed by him as true
under penalty of perjury, and dated...

I n accordance with section 1746, "unsworn decl arati ons, subscri bed
by the declarant as true under penalty of perjury, may be

substituted for affidavits." Carney v. United States Dep't of

Justice, 19 F.3d 807, 812 n.1 (2d Cr.), cert. denied, 130 L. Ed.

2d 38 (1994). See Knight v. United States, 845 F. Supp. 1372,

1374-75 (D. Ariz. 1993) (dated declaration nade under penalty of
perjury in support of a summary judgnent notion net the
requi renents of Rule 56(e) of the Federal Rules of GCuvil
Procedure). The court reconsiders the statenents in dispute as
adequate substitutes for affidavits. Therefore, the ruling
striking the statenments is DELETED fromthe order issued on Apri
11, 1995.

As noted in the previous nenorandum opi nion, the statenents
refer to TV reports and an alleged statenent of Sunshine MIIs.
The court finds that the statenments in dispute are of no
consequence since the TV station is not a defendant and the court
has scrutinized the transcripts and video of the pertinent TV
newscasts. The statenents do not rai se a genuine i ssue of materi al
fact as to the defamation clains against any of the defendants.

Accordingly, the notion to alter the sunmary judgnment on the



defamation clainms is DEN ED
As further grounds in support of the instant notion, the

plaintiff asserts that new y di scovered evi dence establishes a "for
cause" standard for the discharge of Gty enpl oyees. The affidavit
of the plaintiff's counsel states in part:

It had recently conme to ny attention that the

Cty had anended its handbook and had put

specific "at will" | anguage i nto the handbook.

| had also been nmde generally aware of

di scontent anong City enployees wth this

alteration of the handbook.
Counsel's affidavit and supplenmental affidavit refer to a letter
fromthe Cty' s chief operations officer, Joe Benefield, to City
enpl oyees regarding the new handbook. The letter states in
pertinent part:

The enploynent-at-will |anguage contained in

t he acknow edgenent form nust remain wthin

the text of the form and remains the law in

the State of Mssissippi....As a general

policy, the City of Tupelo does not term nate

enpl oyees w thout what it deenms to be an

appropriate reason.
The plaintiff states that she and her counsel had no way of
di scovering Benefield' s letter during the summary judgnent
proceedi ngs. However, the plaintiff admts that her counsel was
previously aware that the Gty had anended its handbook.

Benefield' s letter is not dated and the plaintiff does not

assert that the letter was distributed to enployees during the
plaintiff's period of enploynent or that the letter pertained to

t he handbook in effect during the plaintiff's enploynent. On the

3



contrary, the plaintiff suggests that the handbook was anended
after the filing of this action: "[T]he Cty has changed the
wording in its handbook in an apparent attenpt to avoid |awsuits
like the instant one."™ The court finds that the newly presented
evi dence, in the absence of any showing of its applicability to the
rel evant period, is not properly before the court and cannot raise
a genuine issue of material fact as to the plaintiff's enpl oynent
status at the tinme of her separation. Even assum ng arguendo that
the letter pertains to the Cty's policy during the plaintiff's
enpl oynent, it would not alter the plaintiff's at will status.
Benefield' s statenent that, generally, the Gty "does not term nate

enpl oyees without what it deens to be an appropriate reason," does

not repudi ate the enployer's right to di scharge an enpl oyee w t hout
cause preserved in the express at wll language in the
acknowl edgnent form as well as in the new handbook (enphasis

added). See Hartle v. Packard Elec., 626 So. 2d 106, 109-10 (M ss.

1993) (handbook's |ist of reasons for discharge did not Iimt the
enpl oyer's discretion to di scharge without cause). Therefore, the
notion to anmend the summary judgnent ruling on the plaintiff's
enpl oynment -rel ated clains i s DEN ED

TH'S, the day of June, 1995.

NEAL B. BI G&ERS, JR
UNI TED STATES DI STRI CT JUDGE



